LAND TRUSTS AND CONSERVATION EASEMENTS

PART II

      This is Part II of a two-part series discussing the concept of land preservation through conservation easements.  Questions about conservation easements can be submitted in writing to the Eastern Soil Conservation District or contact Lavonne Paden at (304) 754-6955 or Lavonne33@aol.com.

Conservation Easements:  A Top Land Protection Tool
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Conservation easements—a day may come when this will be a household word.  As more people discover the existence of the conservation easement con-cept and learn how it can personally bene-fit them in pre-serving and safeguarding their property, the movement is certain to grow.  As of 1998, land trusts held 7,392 conservation easements in the U.S..  Forty-four percent of these easements were held by land trusts in the East Coast states of Pennsylvania, Massachusetts, New Hampshire, New York and Maryland.  Happily, in 1995 West Virginia passed enabling legislation to provide for conservation easements through the “Conservation and Preservation Easements Act.”  As development pressures mount, more and more landowners will find conservation easements an attractive alternative to watching their land succumb to suburban sprawl.

Conservation Easements Are Flexible

Conservation easements have four characteristics which cause them to be uniquely suited to play a lead role in protecting our farm and open land:

 they provide permanent protection by being recorded with the land deed

 they reduce the estate tax value of the property by restricting or pro-hibiting the com-mercial develop-ment or res-idential sub-division of the property in the future

they are flexible and can be uniquely des-igned to fit your property and cir-cumstances

most import-antly, at the end of the process, 

you continue to own your land 
Conservation easements should not be thought of as some sort of charitable act.  Landowners enact easements on their property because they want to. Underlying the tax planning and other aspects of the easement process is the real desire—to protect and conserve your land. 

The most exciting part of the easement process, however, is that you get to decide how the easement protects your property and what parcels are protected in what manner.  Let’s look at an example of how an easement works.
Example of Various Conservation Easements on a Single Property
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= Planned residence

= Current residence/barn





Conservation easements should not be thought of as an all-or-nothing proposition.  Your land is unique and the conservation easement protecting it will also be unique.  In the following example, a 100-acre property is divided into “parcels” based on the char-acteristics of each portion of the land.  

 Parcel A is unrestricted as to residential dev-elopment; this parcel can be kept as a part of the larger prop-erty or sold.

 Parcel B has a stream and wet-lands. The conservation easement on this parcel prohibits development and farming; it also prohibits any timbering or interference with the stream.  It allows continued use by humans for nature, hiking and scenic purposes.  The easement covering this parcel is the most restrictive.

 Parcel C has prime farmland.  The conservation easement allows continued farming.  In addition, up to four additional residences are allowed to be developed on the portion of the parcel nearest to the eastern side, in addition to the current house and barn.  Each residence would be allowed to utilize five acres.

In the above example, the conservation easement “restrictions” are really more of a continuation of the current uses of the land with a provision to provide for additional residences.  The land is not turned into a park or preserve, it is simply protected from inappropriate development.
 Working with a Land Trust

 
In order to make the conservation easement permanent and “real”, it must be donated to a third party in “trust.”  The easement itself is a legal agreement between the landowner and, most often, a third party that is a qualified conser-vation organiza-tion.  These or-ganizations are non-profit entities organized and run by people whose only interest is in protecting the land.  While the land trust has a permanent legal responsibility to monitor com-pliance with the easement that you have des-igned, (normally through yearly visits to the property), they have no right to use the land or allow public access to your property. The role of the land trust is not to interfere in your farming or protection of the land, but to be your ally in holding down the land’s estate value and prohibiting development of the land—no matter who owns it.

In Summary 
The conservation easement movement has just begun.  As develop-ment pressures increase, additional landowners will seek easements for their property.

 Easements can be designed to protect those aspects and parcels of your land that make sense, while allowing for limited additional development.

 The purpose of the land trust is to act as your partner in holding the easement and enforcing it into the future.
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